
Commentary on Sec 2(15) OF Income Tax act as amended to date
Back ground:

The Finance Act, 2008 with effect from April 1, 2009 has amended the definition of ‘charitable purpose’ under section 2(15) and, consequently, certain specific groups of NGOs will not be allowed to have any business activity whether incidental or otherwise. Through this presentation, genuine problems arising from such amendment are discussed and the possible solutions.

The discussion is in the light of a CBDT circular No. 11/2008, dated December 19, 2008.  The presentation attempts to explain how generation of fee / revenue from activities, not in the nature of medical relief, education or relief to the poor may be taxed under the present IT provisions.

Amendments in Sec 2(15) of Income Tax act 1961 

1. Wef 1-4-2008, in case of advancement of any other object of general public utility, carrying out any activity in the nature of trade or commerce or rendering any service in relation to such trade or commerce for a fee or any consideration, irrespective of the nature of use or application or retention of the income from such moneys shall render such other object non – charitable.

2(15) ‘charitable purpose’ includes relief of the poor, education, medical relief, preservation of environment (including water heads, forests and wildlife) and preservations of monuments or places of or objects of artistic or historical interest and the advancement of any other object of general public utility:

Provided that the advancement of any other object of general public utility shall not be a charitable purpose, if it involves the carrying on of any activity in the nature of trade, commerce or business, or any activity of rendering any service in relation to any trade, commerce or business, for a cess or fee or any other consideration, irrespective of the nature of use or application, or retention, of the income from such activity;”
So, now any CSO engaged in any other objects of public utility, it is not allowed to carry out any business, trade or commerce charging any fee or consideration. Example(s)-public advocacy campaigns, running of art galleries, painting exhibitions etc.  In the case of NGOs having mixed purposes, e.g., working both on education and advancement of any other object of public utility, even if a small portion of the activity falls in the fourth category of charitable purpose, the recent amendments will be attracted which means the NGO stands to lose its income-tax exemption. 
2. Controversial instances: 
· What happens if any CSO s’ carrying out public advocacy campaigns charges certain costs from its beneficiaries. Do such revenues shall be contravening the provisions of Sec 2(15). 
· Do consultancies in the fields not related to medical, education or relief to the poor, shall amount to carrying out non charitable activities.
· What happens if CSO runs a Micro-Finance scheme for urban / rural poor 
· What is the treatment if a CSO promotes in innovative modern methods of animal husbandry/dairying/farming etc. to farmers.
So far as the CSO is able to prove that the activities are delivering relief to the poor, the CSO may save itself from taxing pro vision. 

3. The Circular 11/ 2008 has however has clarified that Relief to the poor is a very broad category and most of the activities in whatever nature should fall under it, if benefiting poor people.
Extracts from Circular 11/2008:

2.2 ‘Relief of the poor’ encompasses a wide range of objects for the welfare of the economically and socially disadvantaged or needy. It will, therefore, include within its ambit purposes such as relief to destitute, orphans or the handicapped, disadvantaged women or children, small and marginal farmers, indigent artisans or senior citizens in need of aid. Entities who have these objects will continue to be eligible for exemption even if they incidentally carry on a commercial activity, subject, however, to the conditions stipulated under section 11(4A) or the seventh proviso to section 10(23C) which are that :—




(i)the business should be incidental to the attainment of the objectives of the entity, and



(ii)separate books of account should be maintained in respect of such business.

Similarly, entities whose object is ‘education’ or ‘medical relief’ would also continue to be eligible for exemption as charitable institutions even if they incidentally carry on a commercial activity subject to the conditions mentioned above

4. Following precautions may be able to save CSO s’ rendering consultancies in other field related to other objects.

· includes words such as Objective- Relief to the poor/ weaker sections of the society in the heading of all consultancies agreements. 

· Indicating that end result of such consultancy shall be for relief / benefit to the poor. 

5. A CSO circulating magazines on legal matters (say for example - Human rights violation) on subscription basis, may be exempted from the taxing provision on the basis of another clarification issued by circular (11/2008) which further exempts revenues by mutual associations (based on Principle of mutuality) from the amended provisions of Sec 2(15).
6. Recently the term Profit making institution and not for profit making institution has been dealt in a case u/s 10(23C)(vi) of IT act1961. 

The Chandigarh High Court decided that mere existence of profit does not dis -qualify an institution from the benefits of exemption IF other conditions of its existence i.e. carrying out the desired public beneficial objectives are complied with.   This judgement is important in the context of Sec 2(15) also. 

